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Honorable David G. Estudillo 

 

 

 

 

 

 

 

 

 

 

 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

 

NATHEN BARTON, 

Plaintiff 

v. 

JOE DELFGAUW, XANADU 

MARKETING INC., STARTER HOME 

INVESTING INC, & 

JOHN DOE 1-10 

Defendant(s). 

CASE NO. 3:21-cv-05610-DGE 

 

REPLY TO DKT 350 

 

Due: 4/12/2024 

In the conclusion of this document Barton makes a request to the Court which would be 

far easier than resolving the next 62 pages.  Otherwise, on 1/29/2024, the Court said: 

"It is undisputed the failure to answer or object to a proper request for 

admission is itself an admission. The rule itself so states." That's a quote 

from Asea Inc. vs South Pacific Transport Company, 669 F.2d, 1242 at 

1245, Ninth Circuit, 1981. 

The Court went on to Order: 

I need the defense to point out for me, of these 130 that are in these 

stipulated facts that Mr. Barton was to present, I need the defense to 
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point out of those 130 which ones are not proper or were not proper. 

Doesn't mean I am going to agree. I need to see what the defense's 

perspective on these 130 are . . . If you have admitted something already, 

that means you understood what it means and that is going to be allowed. 

It is only these 130 that are not until -- unless they are proper . . . I want 

this motion . . . It is not a motion. It is more a response to all these 130 

RFAs . . . Mr. Barton, you will have 30 days after that to respond to 

whichever ones she calls out. We will make a decision on those RFAs. 

Barton does not see many hard and fast rules governing the exact formula between proper 

and improper admissions.  When opposing counsel objects to an RFA, he will rely largely on 

pointing to similar admissions this and other courts have compelled other parties to answer, 

under the theory that no court will compel a response to an improper RFA. 

The defendants did not object to many of the RFAs in Dkts. 299, 301, and 303.  The 

Court may be of the opinion that some of those not-objected-to RFAs are questionable.  

However, if the defense wants to an RFA as fact to reduce the number of issues for trial, Barton 

believes it would be improper for the Court to step in and deny the defendants their right to do 

that.  The Court should not withdraw any admission the defense did not object to, and by 

extension, want to stipulate to. 

Barton will list every RFA in Dkts. 299, 301, and 303, in numerical order. 

Dkt 299 

Admission 299 #39 

 

The defense accepted this RFA. 
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Admission 299 #40 

 

Defense Objection:  

Improper Request: Federal Rules of Civil Procedure rule 36(a), states 

that, “Each matter of which an admission is requested shall be separately 

set forth”. Plaintiff is attempting to combine 7 separate occurrences into 

one request. Plaintiff’s request does not comply with Federal Rule of 

Civil Procedure rule 36(a), which states that, “Each matter of which an 

admission is requested shall be separately set forth”. This is not a 

properly presented request that can be stipulated too as fact. 

Plaintiff’s Response: See Choquette v. Warner1 where a party was ordered to answer: 

“Admit you ingested three or more controlled substances for which you 

did not have a prescription during any 12 month period in your life” 

Choquette’s admission was open ended “three or more” and “during any 12 month 

period”.   

See also Shapiro v. Am.'s Credit Union2 which compelled the defendant to answer the 

RFA’s “[a]dmit that in the year 2011 the Plaintiff disputed to ACU several ACH transfers which 

were executed”, “[a]dmit that ACU did not respond to any disputed claims made by the Plaintiff 

regarding any online ACH transfers which were executed in the year 2011”, and “[a]dmit that 

Alliant Credit Union and PNC Bank were among the financial institutions involved in the return 

of funds by ACU from the Plaintiff's accounts in the year 2011.”  

 
1 Choquette v. Warner, CASE NO. 3:15-CV-05838-BHS-JRC, 4 (W.D. Wash. Jun. 21, 2017) 

2 Shapiro v. Am.'s Credit Union, No. 12-cv-5237 RBL, 6 (W.D. Wash. Nov. 6, 2012) 
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See also RFA #23 in docket 212 of Williams v. Lawson, C21-5536 MJP, (W.D. Wash. 

Dec. 11, 2023).  Williams propounded the admission “inmate L’Anthony Williams has over 79 

major infractions. Majority for assaulting inmates.” which is open ended “over 79 major 

infractions” and undefined “Majority for assaulting inmates” and the defendant was ordered to 

answer the RFA.   

And finally, see RFA #4 in Lynn v. Monarch Recovery Management, Inc.3 “You were 

attempting to collect a debt as defined above on the dates the calls alleged in paragraph 23 of the 

complaint were made.” The RFA references multiple calls and the Lynn court said  

“I note, preliminarily, that Defendant's original response to Plaintiff's 

Request for Admission # 4 is insufficient. Unaccompanied by reasons, a 

general statement that a party can neither admit nor deny a matter is an 

insufficient response to a request for admission.” 

The Lynn court took RFA #4 as a proper RFA and it referenced multiple calls.  See also 

Lynn’s RFAs #7, #8, and #9 that contain multiple calls in one RFA.  Admission 299 #40 should 

stand. 

 

Admission 299 #41-A 

 

The defense accepted this RFA. 

 

 

 
3 Lynn v. Monarch Recovery Management, Inc., 285 F.R.D. 350, 364 (D. Md. 2012) 
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Admission 299 #41-B 

 

Defense Objection: 

Plaintiff, who alleges in his Amended Complaint Dkt 83, to have 

received thirteen text messages and six phone calls, two of which were 

missed and went unanswered, now attempts to combine the dates of each 

of the nineteen alleged communications into one request. According to 

Plaintiff, these alleged communications took place over five months. 

This is not a properly presented request. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #40.   

 

Admission 299 #42-A 

 

Defense Objection: 

This request, nearly identical to the previous request, again attempts to 

combine the dates of each of the nineteen alleged communications into 

one request, each of which is required to be separately set forth. This is 

not a properly presented request. 

Plaintiff’s Response: See Plaintiff’s responses to Admission 299 #40.   
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Admission 299 #42-B 

 

The defense accepted this RFA. 

 

Admission 299 #43 

 

The defense accepted this RFA. 

 

Admission 299 #52 

 

Defense Objection: 

Federal Rules of Civil Procedure rule 36(a), states in part, “A party may 

serve upon any other party a written request for the admission, for 

purposes of the pending action only, of the truth of any matters . . . that 

relate to statements or opinions of fact or of the application of law to 
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fact”. The key word here is “fact”. Throughout these requests, Plaintiff 

creates hypothetical scenario in which he puts forth such queries as, “if” 

and “would”. Plaintiff does not ask that Defendant admit or deny a fact 

that can be stipulated to, but rather that Defendant respond to a 

hypothetical scenario created by Plaintiff. Plaintiff stating “if” the person 

opting in were to do something and then click something else, this result 

would happen, is not a request regarding a fact as required by FRCP 

(36)(a). Plaintiff attempts to answer his own hypothetical scenario and 

request confirmation of his hypothetical scenario from Defendant. This is 

not a properly presented request designed to determine the truth of the 

request and is not a fact that can be stipulated too. 

Plaintiff’s Response:  

FRCP 36(a)(1) allows requests to admit the truth of any matters related to “facts, the 

application of law to fact, or opinions about either”.  Admission #52 is asking for their opinion 

about facts in the case.  And hypothetical questions are not improper by definition.  See the 

court’s ruling on a motion to compel an answer to RFA 88 in Buchanan v. Chi. Transit Auth.:4 

RFA 88: CTA would have approved Plaintiff's Unforeseeable Claim 

Review regarding his July 6, 2015 absence if the form had been timely 

submitted to CTA. 

The Buchanan court held: 

“Plaintiff cannot to [sic] establish the critical presumptions implicit in 

RFA Nos. 88 . . . namely, that the forms regarding his absences were 

submitted in a timely fashion or approved. Plaintiff's presumptions have 

no basis in the record before the Court, such that RFA Nos. 88 . . . are 

essentially hypothetical questions "unconnected to the facts of the case at 

bar." . . . Plaintiff's motion is accordingly denied with respect to RFA 

Nos. 88 . . .” 

Had RFA 88 been connected to the facts of the Buchanan case, RFA 88 would have been 

proper.  The defendant here does not argue that the facts underpinning Plaintiff’s RFA #52 are 

absent, they just object to the “if” and “would” nature of an RFA asking for an opinion based on 

 
4 Buchanan v. Chi. Transit Auth., Case No. 16-cv-4577, 11 (N.D. Ill. Dec. 7, 2016) 
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facts of the case.  See RFA #8 in docket 212 of Williams v. Lawson, C21-5536 MJP, (W.D. 

Wash. Dec. 11, 2023).  The court noted that (emphasis added) 

“The RFA in no way asks Defendants to muse on whether the acts might 

support a charge of assault. It presents a simple factual statement, and the 

objection defies logic and the plain language of the request. Even if did, 

Rule 36(a)(1)(A) permits questions calling for the “application of law to 

fact.”” 

 This RFA should stand because it asks for their opinion based on facts of the case. 

 

Admission 299 #53 

 

Defense Objection: 

In this request, Plaintiff attempts to combine six separate lines, each a 

separate occurrence in which information was exchanged, into a single 

request. This clearly violates the requirement that, “Each matter of which 

an admission is requested shall be separately set forth”. FRCP 36(a). 

Plaintiff’s Response: See Plaintiff’s responses to Admission 299 #40.  Referring to plural things 

is not improper.  See also Morrison v. Quest Diagnostics Inc.5 where Quest was ordered to 

answer: 

 
5 Morrison v. Quest Diagnostics Inc., Case No. 2:14-cv-01207-RFB-PAL, 4 (D. Nev. Mar. 3, 2016) 
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Admission 299 #57 

 

Defense Objection: Same as RFA 299 #52 above. 

Plaintiff’s Response: Same as RFA 299 #52 above. 
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Admission 299 #61 

 

The defense accepted this RFA. 

 

Admission 299 #62 

 

The defense accepted this RFA. 

 

Admission 299 #71-A 

 

The defense accepted this RFA.  The Court did note that “I perceive the RFA as possibly 

improper, might be improper” because “[w]hat does "control" mean? What are considered "day-
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to-day operations"”.  However, if the defense wants to stipulate this as fact to reduce the number 

of issues for trial, Barton believes it would be improper for the Court to step in and deny the 

defendants their right to do that.  The Court should not withdraw any admission the defense did 

not object to, and by extension, want to stipulate to. 

 

Admission 299 #71-B 

 

Defense Objection: 

As part of the previous discovery, Plaintiff received the screenshot 

attached to declaration of Donna Gibson as Exhibit B stating that the 

dialer was updated on July 3, 2021. Plaintiff is aware of this fact but 

seeks to harass Defendant and to push this court to create a new false 

fact. Plaintiff filed his lawsuit on August 23, 2021, a full 51 days after 

the Defendants dialer was updated and previous logs no longer made 

available; Plaintiff is aware of this. However, in order for this to be 

stipulated as fact, Plaintiff must explain how Defendant deleted 

information to deprive Plaintiff of evidence, 51 days prior to Defendant 

even knowing that Plaintiff existed. Plaintiff is hoping the court will 

disregard the actual fact and create a new false fact that will support 

Plaintiff’s case. As stated, Plaintiff has meticulously laid out all nineteen 

of the communications he has alleged to have received. Plaintiff seeks 

the unavailable dialer logs for the purpose of alleging additional 

communication to one or more of the multiple phones owned by 

Plaintiff, however, FRCP 36(a) limits requests for admissions for 
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purposes of the pending action only and Plaintiff has set forth one phone 

and nineteen communications in the pending case. To allow this request 

and to stipulate to a false fact would be to spit in the face of justice. 

Plaintiff’s Response: The Defendant’s response does not claim this RFA is improper as written, 

they just want to deny it.  Their objection is outside the scope of the Court’s order. 

 

Admission 299 #72 

 

The defense accepted this RFA. 

 

Admission 299 #75 

 

The defense accepted this RFA. 

 

Admission 299 #77 
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The defense accepted this RFA. 

 

Admission 299 #79 

 

Defense Objection: 

Plaintiff improperly attempts to request an admission or denial based on 

the management of multiple call centers which are under contract with 

multiple entity. The operations of each call center and the individual 

dealings with each call center are separate occurrences, each of which 

requires a separate request for admission as required by FRCP 36(a). 

This is not a properly presented request. 

Plaintiff’s Response: See Plaintiff’s responses to Admission 299 #40.  Under their argument the 

Choquette admission should have identified one controlled substance per admission, and one 

specific date in Choquette’s life.  The Choquette court did not require that there, and this Court 

should not require it here. 

 

Admission 299 #88 

 

The defense accepted this RFA. 
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Admission 299 #94 

 

The defense accepted this RFA. 

 

Admission 299 #95 

 

The defense accepted this RFA. 

 

Admission 299 #96 

 

The defense accepted this RFA. 
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Admission 299 #97 

 

The defense accepted this RFA. 

 

Admission 299 #98 

 

The defense accepted this RFA. 

 

Admission 299 #99 

 

The defense accepted this RFA. 
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Admission 299 #100 

 

The defense accepted this RFA. 

 

Admission 299 #101 

 

The defense accepted this RFA. 

 

Admission 299 #128 

 

The defense accepted this RFA. 
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Admission 299 #129 

 

The defense accepted this RFA. 

 

Admission 299 #130 

 

Defense Objection:  

Request for admission 130, 132, 133, 134, and 141, all seek information 

regarding a 2018 conviction of Defendant Joe Delfgauw. Plaintiff does 

not allege fraud in either his original Complaint Dkt 1, nor his Amended 

Complaint Dkt 83. Furthermore, the conviction took place four years 

prior to the communications which are at issue in this lawsuit. Plaintiff 

has attempted to use this prior unrelated conviction to distract from the 

actual issues in this case before. Plaintiff filed a motion asking the court 

to take judicial notice of defendant’s former conviction Dkt 70. The 

court, quickly realizing the irrelevance and imprudence of Plaintiff’s 

motion denied it Dkt 98. Now Plaintiff hopes to make an end run around 

the courts decision by having such irrelevant issues be stipulated too as 

facts. 

Federal Rules of Civil Procedure rule 36(a), states, “A party may serve 

upon any other party a written request for the admission, for purposes of 

the pending action only”. An unrelated conviction, which is related to an 

incident that took place in 2008, thirteen years prior to the events that 

triggered this lawsuit, is not part of the pending action and were 
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requested for improper reasons, those reasons being to harass and 

distract and therefore are not proper request for admission under FRCP 

36(a). 

Plaintiff’s Response:  

• The defendant is not claiming this RFA is not properly formed.  Their objection is outside 

the scope of the Court’s order. 

• Delfgauw is a witness in this case.  The credibility of his testimony is at issue. 

• This RFA was propounded for this lawsuit 

• The fraud conviction was in the last 10 years which is relevant under Fed. R. Ev. 609. 

At the 1/29/2024 hearing the court noted “This, again, does not identify the exact crime 

of conviction as it is unclear what is meant by "financial institution fraud." Therefore, it is vague 

and likely doesn't identify a fact for which an admission can be given.”  However, the defendant 

did not raise this argument here and for good reason.  The exact crime of conviction is part of the 

record of this case, see Dkt 115-2.   

Plaintiff points the Court to docket 212 of Williams v. Lawson, C21-5536 MJP, (W.D. 

Wash. Dec. 11, 2023).  Williams propounded admissions related to his case the Williams court 

did not abject to the form of them.  See for example RFA #5 “which asks Defendant to admit or 

deny that “Allen Wallace DOC #352281, is incarcerated for rape.””  The Williams RFA 5 used a 

commonly known moniker for the crime, not a technical definition, and the Williams court found 

the RFA to be proper.  Likewise, Admission 299 #130 should stand.  Finally, their objection in 

Dkt. 350 is not about the form of the RFA’s request, but its relevance.  This is outside the scope 

of the Court’s 1/29/2024 order.   
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Admission 299 #132 

 

Defense Objection: See Admission 299 #130. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #130. 

 

Admission 299 #133 
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Defense Objection: See Admission 299 #130. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #130. 

 

Admission 299 #134 

 

Defense Objection: See Admission 299 #132. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #130. 

 

Admission 299 #135 

 

The defense accepted this RFA. 

 

Admission 299 #138 

 

The defense accepted this RFA. 
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Admission 299 #139 

 

The defense accepted this RFA. 

 

Admission 299 #141 

 

Defense Objection: See Admission 299 #130. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #130. 

 

Admission 299 #146 

 

Defense Objection: 

Plaintiff, who alleges in his Amended Complaint Dkt 83, to have 

received thirteen text messages and six phone calls, two of which were 

missed and went unanswered and all of which were separate 

occurrences, now attempts to combine both text messages and phone 
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calls (nineteen in total) into one request. According to plaintiff, these 

alleged communications took place over five months. Plaintiff’s request 

is not properly requested because it does not comply with the 

requirement of FRCP 36(a), that “Each matter of which an admission is 

requested shall be separately set forth”. 

Plaintiff’s Response: See Plaintiff’s responses to Admission 299 #40.   

 

Admission 299 #147 

 

Defense Objection: 

As with many of Plaintiff’s improper requests, Plaintiff seeks to combine 

multiple occurrences alleged in the Amended Complaint, into a single 

request. Such practice is prohibited by Federal Rules of Civil Procedure 

rule 36(a), which states, “Each matter of which an admission is requested 

shall be separately set forth”. 

Plaintiff’s Response: See Plaintiff’s responses to Admission 299 #40.  Under their argument the 

Choquette admission should have identified one controlled substance per admission, and one 

specific date in Choquette’s life.  The Choquette court did not require that there, and this Court 

should not require it here. 

 

Admission 299 #152 
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The defense accepted this RFA. 

 

Admission 299 #156 

 

The defense accepted this RFA. 

 

Admission #157 

 

The defense accepted this RFA. 

 

Admission 299 #158 

 

The defense accepted this RFA. 
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Admission 299 #159 

 

The defense accepted this RFA. 

 

Admission 299 #160 

 

Defense Objection (emphasis added): 

Once again, Plaintiff ignores the Federal Rules of Civil Procedure and 

disregards the requirement that each request for an admission must be for 

purposes of the pending action only. Plaintiff takes yet another detour 

down an irrelevant line of requests that are related to a software product 

that did not even exist at the time Plaintiff alleges to have received the 

first communication. The issue in the lawsuit is simply, did the plaintiff 

opted into the defendants marketing campaign, or was plaintiff solicited 

without consent. The evidence clearly shows that Plaintiff opted in 

through means of fraud and therefore Plaintiff has put forth a great 

amount of effort to distract from the issue by attempting to lead the court 
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in various unrelated directions such as unrelated convictions and obscure 

software products. After defending against attempts to extort money by 

serial litigators such as Plaintiff, Defendant Joe Delfgauw felt that some 

kind of software product needed to be developed to protect businesses 

from these predators. Validiform was the name chosen for the product 

and six months after Plaintiff alleges to have received the first 

communication, a blog was written to promote the product. See screen 

shot from website validiform.com, showing links to blogs advertising the 

benefits of the Validiform product, attached to Declaration of Donna 

Gibson as Exhibit A. Note that the first blog article was written in 

October of 2021 and that Plaintiff alleges to have received the first 

communication in April of 2021, six months prior. Therefore, any 

requests for admissions regarding a software product that did not exist at 

the time of the allegations on which the present lawsuit is based and 

played no part in the present lawsuit would not be for purposes of the 

pending action as it would not have any relevance what-so-ever to the 

pending action. Plaintiff make eleven improper request in which he 

quotes lengthy sections of the blog articles related to the Validiform 

product; these requests are as follows: 

Plaintiff’s Response: 

• The defendant is not claiming this RFA is not properly formed.  Their objection is 

outside the scope of the Court’s order. 

• RFA 299 #160 is for use in this lawsuit 

• Opposing Counsel admits Validiform (and by extension the blog) was created in 

response to this lawsuit and other “serial litigators”.  See italicized text above. 

• The relevant statements of an opposing party are always admissible 

• Barton asked the Defendant to admit what amounts to a document – a statement 

on a website admittedly under Delfgauw’s control.  See Management v. Mazer6 

“it [FRCP 36] presupposes that the party proceeding under it knows the facts or 

has the document and merely wishes its opponent to concede their genuineness.”  

Delfgauw was asked to admit the genuineness. 

 

 
6 Management v. Mazer, Case No. 2:09-cv-01590-RLH-PAL, 7 (D. Nev. Aug. 16, 2011) 
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Admission 299 #161 

 

Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 

 

Admission 299 #162 
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Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 

 

Admission 299 #163 

 

Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 
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Admission 299 #164 

 

Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 

 

Admission 299 #165 
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Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 

 

Admission 299 #166 

 

Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 
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Admission 299 #167 

 

Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 
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Admission 299 #168 

 

Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 

 

Admission 299 #169 

 

Defense Objection: See Admission 299 #160. 
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Plaintiff’s Response: See Admission 299 #160. 

 

Admission 299 #170 

 

Defense Objection: See Admission 299 #160. 

Plaintiff’s Response: See Admission 299 #160. 

 

Admission 299 #176 

 

The defense accepted this RFA. 

 

Admission 299 #177 

 

The defense accepted this RFA. 
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Admission 299 #185 

 

The defense accepted this RFA. 

 

Admission 299 #188 

 

The defense accepted this RFA. 

Dkt 301 

Admission 301 #1 

 

The defense accepted this RFA. 
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Admission 301 #2 

 

The defense accepted this RFA. 

 

Admission 301 #4 

 

The defense accepted this RFA. 

 

Admission 301 #6 

 

The defense accepted this RFA. 
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Admission 301 #8 

 

The defense accepted this RFA. 

 

Admission 301 #10 

 

The defense accepted this RFA. 

 

Admission 301 #12 

 

The defense accepted this RFA. 
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Admission 301 #14-A 

 

The defense accepted this RFA. 

 

Admission 301 #14-B 

 

The defense accepted this RFA. 

 

 

 

 

 

 

 

 

 

 

Case 3:21-cv-05610-DGE   Document 351   Filed 03/22/24   Page 36 of 68



 

RESPONSE TO DKT 350 - DELFGAUW - 37 / 68    NATHEN BARTON 

CASE NO 3:21-CV-05610-DGE       4618 NW 11TH CIR 

          CAMAS WA 98607 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Admission 301 #15 

 

The defense accepted this RFA. 

 

Admission 301 #16-A 

 

The defense accepted this RFA. 
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Admission 301 #16-B 

 

The defense accepted this RFA. 

 

Admission 301 #17-A 

 

Defense Objection: 

As stated above, Federal Rules of Civil Procedure rule 36(a), states that, 

“Each matter of which an admission is requested shall be separately set 

forth”. Plaintiff attempts to combine two separate occurrences into one 

request for admissions. Plaintiff’s request is not properly presented and 

therefore cannot be stipulated too as fact. 

Plaintiff’s Response: See Admission 299 #40. Admission 301 #17-A should stand. 

 

Admission 301 #17-B 
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Defense Objection: 

Federal Rules of Civil Procedure rule 36(a), states, “A party may serve 

upon any other party a written request for the admission, for purposes of 

the pending action only”. Throughout Plaintiff’s Notice of Stipulated 

Facts Dkt 301, Plaintiff attempts to solicit responses regarding incidents 

that may or may not have happened outside of the scope of this lawsuit. 

Plaintiff, alleges in his Amended Complaint Dkt 83, to have received 

nineteen communications and/or attempted communications with the 

first having been received on April 1, 2021, and the last alleged 

communication having been received on August 4, 2021. Any properly 

requested admissions regarding the alleged communication would need 

to be within the requirements of FRCP 36(a), however, Plaintiff attempts 

to request admissions related to communications not alleged in 

Plaintiff’s pleadings and therefore, not, “for purposes of the pending 

action only”. As stated, the last communication Plaintiff alleges to have 

received from Defendants, in violation of the Telephone 

Communications Protection Act (TCPA), was August 4, 2021. All nine 

of the following requests solicit admissions outside of the parameters 

established by Plaintiff himself. Plaintiff does not allege receiving any 

communications in November or December of 2021, and therefore, such 

request for admissions for such communications would not be for 

purposes of the pending action only as required. 

Plaintiff’s Response: First, the Defendants are not objecting that RFA form is improper.  This is 

outside the scope of the Court’s order – objecting to RFAs that are improperly formed as RFAs.  

Second, the Defendants made these same arguments in Dkt. 162 which were overruled on 

5/17/2022.  See a few of these objections: page 9 (Amended Interrogatory No. 9, defendants 

ordered to pay Plaintiff $100), page 16 (Interrogatory No. 1 defendants ordered to pay Plaintiff 

$100), page 33 (Production request No. 13 and No. 14 defendants ordered to pay Plaintiff $100 

for each). 
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Admission 301 #18 

 

The defense accepted this RFA. 

 

Admission 301 #19 

 

The defense accepted this RFA. 

 

Admission 301 #20 

 

The defense accepted this RFA. 

 

Admission 301 #21 
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Defense Objection: Same as Admission #301 17-B above 

Plaintiff’s Response: See Plaintiff’s response to Admission 301 #17-B 

 

Admission 301 #23 

 

The defense accepted this RFA. 

 

Admission 301 #29 

 

The defense accepted this RFA. 

 

Admission 301 #30 

 

The defense accepted this RFA. 
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Admission 301 #31 

 

Defense Objection: 

Federal Rules of Civil Procedure rule 36(a), states that, “Each matter 

ofwhich an admission is requested shall be separately set forth”. Plaintiff 

is attempting to combine 7 separate occurrences into one request. 

Plaintiff’s request does not comply with Federal Rule of Civil Procedure 

rule 36(a), which states that, “Each matter of which an admission is 

requested shall be separately set forth”. This is not a properly presented 

request that can be stipulated too as fact. 

Plaintiff’s Response: See RFA 299 #40.  Admission 301 #31 should stand. 

 

Admission 301 #33-A 

 

Defense Objection: Same as Admission 301 #17-B above 

Plaintiff’s Response: See Plaintiff’s response to Admission 301 #17-B 

 

Admission 301 #33-B 
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The defense accepted this RFA. 

 

Admission 301 #34-A 

 

Defense Objection: Same as Admission 301 #17-B above 

Plaintiff’s Response: See Plaintiff’s response to Admission 301 #17-B 

 

Admission 301 #34-B 

 

The defense accepted this RFA. 

 

Admission 301 #35-A 

 

Defense Objection: Same as Admission 301 #17 above 

Plaintiff’s Response: See Plaintiff’s response to Admission 301 #17-B 
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Admission 301 #35-B 

 

The defense accepted this RFA. 

 

Admission 301 #35-C 

 

The defense accepted this RFA. 

 

Admission 301 #36-A 

 

Defense Objection: Same as Admission 301 #17-B above 

Plaintiff’s Response: See Plaintiff’s response to Admission 301 #17-B 
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Admission 301 #36-B 

 

The defense accepted this RFA. 

 

Admission 301 #37-A 

 

Defense Objection: Same as Admission 301 #17-B above 

Plaintiff’s Response: See Plaintiff’s response to Admission 301 #17-B 

 

Admission 301 #37-B 

 

The defense accepted this RFA. 
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Admission 301 #47 

 

The defense accepted this RFA. 

 

Admission 301 #48 

 

The defense accepted this RFA. 

 

Admission 301 #49-A 

 

The defense accepted this RFA. 
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Admission 301 #49-B 

 

The defense accepted this RFA. 

 

Admission 301 #50 

 

The defense accepted this RFA. 

 

Admission 301 #51 

 

The defense accepted this RFA. 
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Admission 301 #52 

 

The defense accepted this RFA. 

 

Admission 301 #55 

 

The defense accepted this RFA. 

 

Admission 301 #56 

 

The defense accepted this RFA. 
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Admission 301 #62 - A 

 

Defense Objection: Same as Admission 301 #17-B above 

Plaintiff’s Response: See Plaintiff’s response to Admission 301 #17-B 

 

Admission 301 #63 

 

Defense Objection: Same as Admission 301 #17-B above 

Plaintiff’s Response: See Plaintiff’s response to Admission 301 #17-B 

 

Admission 301 #136 

 

Defense Objection: 

Plaintiff, who alleges in his Amended Complaint Dkt 83, to have 

received nineteen alleged communications and/or attempted 

communications from at least seven different sources, combines these 

communications into one request and asks defendant to admit or deny 
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the seven different sources as if they were the same. Per FRCP 36(a), 

Plaintiff’s request must be set forth as seven separate requests and 

because Plaintiff has failed to follow the rules, this is not a properly 

presented request. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #40.  Admission 301 #136 

should stand. 

 

Admission 301 #142 

 

Defense Objection:  

Once again, Plaintiff creates the same hypothetical scenarios set forth in 

Plaintiff’s Notice of Stipulated Facts Dkt, 299. Federal Rules of Civil 

Procedure rule 36(a), states in part, “A party may serve upon any other 

party a written request for the admission, for purposes of the pending 

action only, of the truth of any matters . . . that relate to statements or 

opinions of fact or of the application of law to fact”. The key word here 

is “fact”. Plaintiff again puts forth the same hypothetical scenarios in 

which he states, “if” a person opting in were to do something and then 

click on something else, this result would happen, or “if” Defendant 

would have done this, this would have happened. Plaintiff attempts to 

answer his own hypothetical scenario and request confirmation of his 

hypothetical scenario from Defendant. This is not a properly presented 

request designed to determine the truth of the request and is not a fact 

that can be stipulated too. The three requests set forth below are 

improperly presented requests for admissions as such cannot be 

stipulated too as fact. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #52. 
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Admission 301 #143 

 

Defense Objection: Same as RFA 301 #142 above. 

Plaintiff’s Response: Same as RFA 301 #142 above. 

 

Admission 301 #144 

 

Defense Objection: Same as RFA 301 #142 above. 

Plaintiff’s Response: Same as RFA 301 #142 above. 

 

Admission 301 #145 

 

The defense accepted this RFA. 

 

Admission 301 #146 
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The defense accepted this RFA. 

 

Admission 301 #165-A 
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Defense Objection: 

Plaintiff again attempts to combine multiple admissions into this one 

request stating, “each of the messages shown”. Plaintiff’s request is not 

properly requested and presents defendant with an all or nothing 

response. This is not a properly presented request. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #40.  Admission 301 #165-A 

should stand. 

 

Admission 301 #165-B 

 

The defense accepted this RFA. 
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Admission 301 #166 

 

Defense Objection: 

Once again, Plaintiff again attempts to combine multiple admissions into 

this one request stating, “each of the messages shown”. Plaintiff’s 

request is not properly requested and presents defendant with an all or 

nothing response. This is not a properly presented request. 

Case 3:21-cv-05610-DGE   Document 351   Filed 03/22/24   Page 54 of 68



 

RESPONSE TO DKT 350 - DELFGAUW - 55 / 68    NATHEN BARTON 

CASE NO 3:21-CV-05610-DGE       4618 NW 11TH CIR 

          CAMAS WA 98607 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #40.  Admission 301 #166 

should stand. 

Dkt 303 

Admission 303 #9 

 

The defense accepted this RFA. 

 

Admission 303 #10 

 

The defense accepted this RFA. 

 

Admission 303 #22 

 

The defense accepted this RFA. 
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Admission 303 #23 

 

The defense accepted this RFA. 

 

Admission 303 #24 

 

The defense accepted this RFA. 

 

Admission 303 #31 

 

Defense Objection: 

Improper Request: Federal Rules of Civil Procedure rule 36(a), states 

that, “Each matter of which an admission is requested shall be separately 

set forth”. Plaintiff is attempting to combine 7 separate occurrences into 

one request. Plaintiff’s request does not comply with Federal Rule of 

Civil Procedure rule 36(a), which states that, “Each matter of which an 

admission is requested shall be separately set forth”. This is not a 

properly presented request that can be stipulated too as fact. 
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Plaintiff’s Response: See Plaintiff’s response to Admission 299 #40.  Admission #31 should 

stand. 

 

Admission 303 #105 

 

The defense accepted this RFA. 

 

Admission 303 #125 

 

Defense Objection: 

Again, Federal Rules of Civil Procedure rule 36(a), states that, “Each 

matter of which an admission is requested shall be separately set forth”. 

Plaintiff, who alleges in his Amended Complaint Dkt 83, to have 

received thirteen text messages and six phone calls, two of which were 

missed and went unanswered, now attempts to combine the dates of each 

of the nineteen alleged communication into one request. According to 

plaintiff, these alleged communications took place over five months. 

Plaintiff’s request is not properly requested and as such presents 

Defendant with an all or nothing response. This is not a properly 

presented request that can be stipulated too as fact. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #40.  Admission #125 should 

stand. 
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Admission 303 #126 

 

Defense Objection: 

Again. Federal Rules of Civil Procedure require that, “Each matter of 

which an admission is requested shall be separately set forth”. 

FRCP(36)(a). Plaintiff, again as in improper request 125 above, 

combines all nineteen alleged communications and/or attempted 

communications into one request. Nineteen alleged communications 

which took place over a period of five months are nineteen different and 

distinct occurrences that must be addressed separately. Plaintiff’s request 

is not properly requested that can be stipulated too as fact. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #40.  Admission 303 #126 

should stand. 

 

Admission 303 #127 

 

Defense Objection: 

Yet again, Plaintiff, who alleges in his Amended Complaint Dkt 83, to 

have received nineteen alleged communications and/or attempted 

communications from at least seven different sources, combines these 

communications into one request and asks defendant to admit or deny 

the seven different sources as if they were the same. Plaintiff’s request is 
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not properly requested and presents defendant with an all or nothing 

response. This is not a properly presented request. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #40.  Admission 303 #127 

should stand. 

 

Admission 303 #132 

 

Defense Objection: 

as stated in many of these statements of improper requests, the Federal 

Rules of Civil Procedure rule 36(a), states that, “Each matter of which an 

admission is requested shall be separately set forth”. Plaintiff, who 

alleges in his Amended Complaint Dkt 83, to have received nineteen 

alleged communications and/or attempted communications covering a 

span of 5 months, combines these communications into one request and 

asks defendant to admit or deny the different distinct dates as if they 

were the same. Plaintiff’s request is not properly requested and presents 

defendant with an all or nothing response. This is not a properly 

presented request. 

Plaintiff’s Response: See Choquette v. Warner7 where a party was ordered to answer: 

“Admit you ingested three or more controlled substances for which you 

did not have a prescription during any 12 month period in your life” 

Choquette’s admission was an open ended “three or more” and “any 12 month period in 

your life”.  Admission #132 should stand. 

 
7 Choquette v. Warner, CASE NO. 3:15-CV-05838-BHS-JRC, 4 (W.D. Wash. Jun. 21, 2017) 
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Admission 303 #133 

 

Defense Objection: 

As he did in both Dkt 299 and Dkt 301, Plaintiff creates the same 

hypothetical scenarios. Federal Rules of Civil Procedure rule 36(a), 

states in part, “A party may serve upon any other party a written request 

for the admission, for purposes of the pending action only, of the truth of 

any matters . . . that relate to statements or opinions of fact or of the 

application of law to fact”. The key word once again is “fact”. Plaintiff 

yet again puts forth the same hypothetical scenarios in which he states, 

“if” a person opting in were to do something and then click on something 

else, this result would happen, or “if” Defendant would have done this, 

this would have happened. Again, Plaintiff attempts to answer his own 

hypothetical scenario and request confirmation of such scenario from 

Defendant. This is not a properly presented request designed to 

determine the truth of the request and is not a fact that can be stipulated 

too. The three requests set forth below are improperly presented requests 

for admissions as such cannot be stipulated too as fact. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #52. 

 

Admission 303 #134 

 

Defense Objection: Same as RFA 303 #133 
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Plaintiff’s Response: Same as RFA 303 #133 

 

Admission 303 #135 

 

Defense Objection: 

This request is the same request made in Dkt 301, as request 144. 

Plaintiff once again does not ask that Defendant admit or deny a fact that 

can be stipulated too, but rather that Defendant respond to the same 

hypothetical scenario. Defendant had no knowledge of anyone named 

Nathen Barton. As stated above, a reverse lookup would have provided 

Defendant with the name provided in the opt-in. Such report would have 

helped in confirming that the phone number in question is associated 

with the name used to opt-in. By following Plaintiff’s suggestion 

Defendant would have further believed that they had been contacted by 

the person whose name appeared on the opt-in and not an imposter 

soliciting calls so as to file another lawsuit. This is not a properly 

presented request designed to determine the truth of a fact. 

Plaintiff’s Response: See Plaintiff’s response to Admission 299 #52. 

 

Admission 303 #136 

 

The defense accepted this RFA. 

 

Admission 303 #137 
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The defense accepted this RFA. 

 

Admission 303 #146 

 

The defense accepted this RFA. 

 

Admission 303 #147 

 

The defense accepted this RFA. 
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Conclusion 

Barton points out the following to the Court.  At the 1/29/2024 hearing, Barton asked the 

Court to rule on his Motion in Limine (Dkt 305) section G because the defendants have admitted 

a key fact (Dkt 276,4:3-6), allowing the Court to dismiss their counterclaim.   

 

The Court said on 1/29/2024 that it punted on this issue because it didn’t know if the 

RFA above was part of RFA’s at issue in Dkts 299, 301, or 303: 

 

 However, in Dkt 258-7 page 28 (which Judge Creatura relied on in Dkt. 276) the Court 

can see the Defendants actively made that admission, and signed off on the admission (Dkt. 258-

7 page 35).  It is not a deemed admission: 
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At the 1/29/2024 hearing the Court clearly ruled that because the defendants signed off 

on Admission 69 above, is not subject to withdrawal: 

 

The only other concern the Court had in ruling on Section G was if the admission above 

was only admitted for the purposes of defeating a summary judgement motion. 

 

Dkt 276 only mentioned one admission – this one – and outside of Dkt 276,4:3-6 it was 

never mentioned again.  Nothing in Dkt. 276 spoke of something admitted only for the purposes 
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of Dkt. 276.  The Court can now see this Dkt 276 admission is not a contested admission.  This is 

highly relevant because the Defendants made the following admission:  

 

The Defendants do not object to the following (Admission 301 #2) that is part of the 130: 

 
 

The Defendants made the following admission:  

 

The Defendants do not object to the following (Admission 301 #4) that is part of the 130: 
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The Defendants made the following admission:  

 

The Defendants do not object to the following (Admission 301 #6) that is part of the 130: 

 

The defendants have admitted texting Barton’s phone number at least twice on April 1, 

2024, without invitation or consent, which was the point of Barton’s Dkt 305 motion in limine 

Section G.  The defendants’ counterclaim should be dismissed due to the above six admissions, 

or because of the admission in Dkt. 305 section G.  Trial preparation and trial on a counterclaim 

that is already resolved is a waste of everyone’s time. 
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__/s Nathe Barton___                                               ___3/22/2024___ 

                  Nathen Barton                                                              Dated  

 

Nathen Barton 

(469) 347 2139 

4618 NW 11th Cir 

Camas WA 98607 

bluewind33@protonmail.com 

 

 

 

DECLARATION OF NATHEN BARTON 

My name is Nathen Barton and I live at 4618 NW 11th Cir, Camas WA 98607.  I am over the age 

of eighteen, and otherwise competent to be a witness in this matter.  Except as expressly set forth 

herein, I make this declaration in my personal capacity and based on my personal knowledge.  

• The screenshots of admission requests are true and correct. 

• The screenshots of admission requests and any responses thereto are true and correct. 

• The text of their objections is true and correct. 

• The screenshots of the 1/29/2024 court transcript are true and correct. 

 

I declare under penalty of perjury under the laws of the State of Washington that the foregoing 

statements are true and correct. 

_______/s/ Nathen Barton________ ___3/22/2024___  Signed in Camas Washington 

     Signed by Nathen Barton           Date              Clark County 
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I. CERTIFICATE OF SERVICE 

I hereby certify that on March 22, 2024, I electronically filed the foregoing with the Clerk 

of the Court using the Court’s CM/ECF System, which will automatically generate a Notice of 

Electronic Filing to all parties in the case who are registered users of the CM/ECF System, which 

includes the Defendant.  The said Notice of Electronic Filing specifically identifies recipients of 

electronic notice. 

/s/ Nathen Barton 

Nathen Barton 
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